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REPORT  OF  THE  COMMITTEE  OF  THE  OREGON 
BAR  ASSOCIATION  ON  COSTS  IN  THE 
FEDERAL  DISTRICT  COURT  AND 
CIRCUIT  COURT  OF  APPEALS 


To  The  Oregon  Bar  Association: 

The  Constitution  of  Oregon  enunciates  one 
of  the  basic  principles  of  Democratic  govern- 
ment, namely: 

“ Justice  shall  be  administered  openly  and  without 
purchase,  completely  and  without  delay,  and 
every  man  shall  have  a remedy  by  due  course  of 
law  for  injury  done  him  in  person,  property  or 
reputation.”  (Art.  I,  Sec.  10). 


to 

I 

r- 


When  conditions  are  such  that  a prominent 
Oregon  attorney  says  over  his  signature: 

“The  appellate  courts  of  the  United  States  are 
absolutely  closed  to  the  poor  litigant  by  reason 
of  the  unreasonable  and  excessive  clerk’s  fees 
required.” 

we  may  well  inquire  why  and  for  whose  benefit,  or 
by  whose  fault,  that  principle  is  being  violated. 

On  September  16,  1909,  President  Taft  said: 

“Of  ail  the  questions  that  are  before  the 
American  people  I regard  no  one  as  more  im- 
portant than  this,  to-wit:  the  importance  of 
the  administration  of  justice.  We  must  make  it 
so  that  the  poor  man  will  have  as  nearly  as 
possible  an  equal  opportunity  in  litigating  as  the 
rich  man  and  under  the  present  conditions, 
ashamed  as  we  may  be  of  it,  this  is  not  the  fact.” 


i 
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Again  the  same  distinguished  gentleman  in  his 
speech  before  the  American  Bar  Association  at 
Montreal  on  September  2,  1913,  said: 

“The  attitude  of  the  Federal  Courts  as  to  the 
cost  of  litigation  was  originally  brought  about 
by  the  increase  of  litigation  and  the  hope  that 
the  heavy  costs  would  operate  as  a limitation,  but 
this  works  great  injustice  and  is  an  improper 
means  to  an  end.” 

FEES  IN  THE  U.  S.  DISTRICT  COURTS. 

Fees  collected  in  the  United  States  courts  are 
fixed  either  by  act  of  Congress  or  by  rule  of 
court,  Congress  having  the  ultimate  control. 

Section  828  U.  S.  Rev.  Stat.,  prescribes  a list 
of  fees  to  be  charged  by  clerks  of  the  United 
States  district  courts;  Section  840  provides  that 
in  Oregon,  Nevada  and  California  these  charges 
are  to  be  doubled.  Under  these  sections  the 
following  charges  are  made: 

“For  issuing  and  entering  every  process,  com- 
mission, summons,  capias,  execution,  warrant, 
attachment,  or  other  writ,  except  a writ  of  venire, 
or  a summons  or  subpoena  for  a witness.  .$2.00 
For  issuing  a writ  of  summons  or  subpoena 

$0.50 

For  filing  and  entering  every  declaration, 

plea  or  other  paper $0.20 

For  administering  an  oath  or  affirmation, 

except  to  a juror $0.20 

For  taking  an  acknowledgment $0.50 

For  taking  and  certifying  depositions  to 
file  for  each  folio  of  one  hundred  words.  .$0.50 
For  a copy  of  such  deposition  furnished  to  a 

party  on  request,  a folio $0.20 

For  entering  any  return,  rule,  order,  con- 
tinuance, judgment,  decree,  or  recognizance,  or 


(5) 

drawing  any  bond,  or  making  any  record,  cer- 
tificate, return,  o r report,  for  each  folio, 
SO. 30 

For  a copy  of  any  entry  or  record,  or  of  any 
paper,  on  Me,  for  each  folio $0.20 

For  making  dockets  and  indexes,  issuing  venire, 
taxing  costs,  and  all  other  services,  on  the  trial  or 
argument  of  a cause  where  issue  is  joined  and 
testimony  given $6.00 

For  making  dockets  and  indexes,  taxing  costs, 
and  other  services,  in  a cause  where  issue  is 
joined,  but  no  testimony  is  given $4.00 

For  making  dockets  and  indexes,  taxing  costs, 
and  other  services,  in  a cause  which  is  dismissed 
or  discontinued,  or  where  judgment  or  decree  is 
made  or  rendered  without  issue $2.00 

For  affixing  the  seal  of  the  court  to  any  instru- 
ment when  required $0.40 

For  every  search  for  any  particular  mortgage, 
judgment,  or  other  lien $0.30 

For  searching  the  records  of  the  court  for  judg- 
ments, decrees,  or  other  instruments  constituting 
a general  lien  on  real  estate,  and  certifying  the  re- 
sult of  such  search,  thirty  cents  for  each  person 
against  whom  such  search  is  required  to  be  made. 

For  receiving,  keeping,  and  paying  out  money 
in  pursuance  of  any  statute  or  order  of  court,  two 
per  centum  of  the  amount  so  received,  kept  and 
paid. 

For  traveling  from  the  office  of  the  clerk,  where 
he  is  required  to  reside  to  the  place  of  holding 
any  court  required  by  law  to  be  held,  ten  cents 
a mile  for  going  and  ten  cents  for  returning  and 
ten  dollars  a day  for  his  attendance  on  the  court 
while  actually  in  session.” 


Some  of  these  charges,  without  being  doubled 
as  provided  by  Section  840,  are  double  the  cor- 
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responding  charges  for  the  same  services  author- 
ized by  the  state  statute  to  be  collected  by  the 
clerk  of  the  state  circuit  court  in  Multnomah 
county;  under  Section  840,  the  amount  becomes 
as  to  such  charges  four  times  the  amount  charged 
by  the  clerk  of  the  state  circuit  court. 

Some  of  the  items  authorized  by  statute  are 
excessive  and  unjust;  for  example,  the  fee  of  two 
per  cent,  for  receiving,  keeping  and  paying  out 
money  deposited  with  the  clerk.  Such  monies 
are  deposited  by  the  clerk  in  a depository  fixed 
by  law;  but  when  a tender  becomes  necessary  and 
money  is  paid  to  the  clerk  for  the  adverse  party 
it  cannot  be  withdrawn  without  payment  of 
this  two  per  cent.  Yet  receiving  and  holding 
of  this  money  involves  neither  time,  labor,  nor 
risk. 

The  charge  for  copies  of  records,  which  copies 
are  prepared  b y attorneys  and  t o which 
the  clerk  is  required  to  attach  his  certificate,  is 
unjust,  the  only  service  rendered  by  the  clerk 
being  the  comparing  and  certifying.  His  charge 
should  be  in  proportion  to  that  service. 

The  several  charges  for  making  dockets,  in- 
dexing, taxing  costs,  etc.,  are  greatly  dispropor- 
tionate to  the  service  rendered. 

Under  the  scale  above  set  out  the  clerk  recently 
charged  $37.50  for  two  copies  of  the  complaint, 
each  containing  31  pages,  in  the  suit  by  the 
government  against  the  Pacific  Telephone  & 
Telegraph  Company. 
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Under  the  act  of  May  27,  1908  (35  Stat.  376) 
the  clerk  for  the  Montana  district  is  placed  on 
the  same  basis  as  to  fees  and  compensation  as 
the  clerk  for  the  district  of  Oregon.  No  adequate 
reason  appears  for  exacting  from  the  litigant  in 
Oregon , Nevada , California  and  Montana  exactly 
double  what  is  charged  in  Washington,  Idaho, 
Arizona,  and  the  other  forty-one  states  for  iden- 
tically the  same  service  by  the  same  officials. 

COSTS  UPON  APPEAL. 

Costs  upon  appeal  are  even  more  burdensome 
and  objectionable.  Fees  authorized  in  the  lower 
court,  originally  large,  even  when  doubled,  seem 
small  when  compared  with  the  expense  involved 
in  an  appeal  to  the  circuit  court  of  appeals.  The 
following  cost  bills  illustrate  this  excessive  ex- 
pense: 

“United  States  Circuit  Court, 

District  of  Oregon. 

Portland,  Ore.,  12-17-12. 

Mess.  Platt  & Platt, 

Attorneys  for  A.  D.  Daniels 
To  A.  M.  Cannon,  Dr. 

To  printing  and  comparison  of  records 
(in  16  cases  of)  A.  D.  Daniels  vs.  Jno.  C. 

Leonard  and  other  defendants,  860  pp.  at 

$1.25 $1075.00 

Covers 32.00 

400  extra  copies  for  Supreme  Court  at 
20c 80.00 

Total $1187.00 

Received  payment  12-26-12. 

A.  M.  Cannon,  Clerk.’ ’ 
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“ Portland,  Oregon,  6-27-12. 

Platt  & Platt 

To  A.  M.  Cannon,  Clerk  U.  S.  District  Court  for 
Oregon,  Dr. 

To  printing  of  380  pages  transcript  of 
record  in  Monica!  vs.  Pacific  Hdw.  & 


Steel  Co.,  at  $1.00 $ 380.00 

Preparing  and  comparing  Ms  for  printer 

and  printed  transcript  at  25c 95.00 

Miscellaneous  Clerk’s  fees  still  due 7.80 

Certification  of  exhibits 1.30 


Total $ 484.10 


Received  payment  7-8-12. 

A.  M.  Cannon,  Clerk.” 


* * * * * 


“Office  of  Clerk, 

U S.  Circuit  Court  of  Appeals, 

San  Francisco,  Cal., 

P.  O.  Box  547.  December  12,  1912. 


Messrs.  Platt  & Platt, 

Attorneys  at  Law 

Board  of  Trade  Building, 
Portland,  Oregon. 


Pacific  Hardware  & Steel  Co. 
vs 

Monical 


jcase  No.  2156. 


Please  remit  by  POSTAL  MONEY  ORDER, 
OR  DRAFT  ON  SAN  FRANCISCO  OR  NEW 
YORK  to  F.  D.  MONCKTON,  Clerk  U.  S. 
Circuit  Court  of  Appeals,  P.  O.  Box  547, 
San  Francisco,  Cal. 
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Deposit  required  by  rule  23 


$ 100.75 


a 


Portland,  Oregon,  1-11-13 


Messrs.  Platt  & Platt 

To  A.  M.  Cannon,  Clerk  U.  S.  District  Court  for 
Oregon,  Dr. 

To  Printing  and  comparison  of  record,  Ida 
M.  Moats,  guardian,  vs.  New  York  Life 

Ins,  Co.,  455  pp.  at  $1.25 $ 569.00 

2 title  and  3 index  pp 6.25 

Cover 2.00 

Extra  tabulated  work 32.25 


Total 


$ 609.50 


Received  payment  2-15-1913 


A.  M.  Cannon,  Clerk.” 


“Office  of  Clerk 

U.  S.  Circuit  Court  of  Appeals, 
San  Francisco,  Cal. 


P.  O.  Box  547. 


December,  27,  1912 


Paid  under  protest, 


Messrs.  Platt  & Platt, 

Attorneys  at  Law, 

Board  of  Trade  Building, 

Portland,  Oregon. 


Please  remit  by  POSTAL  MONEY  ORDER, 
OR  DRAFT  ON  SAN  FRANCISCO  OR  NEW 
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YORK  to  F.  D.  MONCKTON,  Clerk  U.  S. 
Circuit  Court  of  Appeals,  P.  O.  Box  547, 


San  Francisco,  Cal. 

Deposit  required  by  Rule  23 $ 115.00 

***** 


It  should  be  noted  that  these  items,  except 
possibly  the  $7.80  in  the  second  statement,  relate 
exclusively  to  fees  charged  to  get  the  record  of  the 
court  below  before  the  higher  court.  Cost  of 
briefs,  docket  fees,  attorneys’  fees,  etc.,  are  not 
included.  The  first  charge  is  $1.00  per  page  for 
printing.  Formerly  the  printing  of  the  record 
was  supervised  by  the  clerk  of  the  Circuit  Court 
of  Appeals.  The  act  of  Congress  of  February  13, 
1911,  however,  gives  the  district  court  authority 
to  prescribe  the  rules  under  which  printing  in 
cases  appealed  from  it  shall  be  done.  Under 
Rule  19  of  the  District  Court  for  the  District  of 
Oregon  all  records  on  appeal  from  or  writs  of 
error  to  the  district  court  are  required  to  be 
printed  under  the  direction  and  supervision  of 
the  clerk  of  that  court.  It  is  provided  that  he  shall 
cause  an  estimate  of  the  expense  of  printing  the 
record  to  be  made,  together  with  the  reasonable 
expense  of  supervising  such  printing  and  indexing 
the  record,  not  exceeding  25  cents  per  page,  and 
shall  notify  the  party  prosecuting  the  appeal 
or  writ  of  error  thereof. 

We  have  discovered  no  case  in  which  the  “esti- 
mate” has  been  less  than  one  dollar  per  page,  or 
in  which  the  “reasonable”  expense  of  supervision, 
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etc.,  has  been  less  than  the  maximum.  So  far 
as  can  be  discovered,  no  bids  are  ever  called  for. 
Competition  is  unheard  of.  The  clerk  collects 
the  one  dollar  per  page  which  is  estimated  by 
him  to  be  the  cost  of  the  printing  and  settles  the 
printing  bill  himself.  We  have  heard  of  no  case 
where  an  accounting  of  the  actual  cost  of  the  work 
was  made  to  the  litigant.  The  25  cents  per  page 
is  collected  by  the  clerk  in  the  same  way.  When 
the  record  reaches  the  clerk  of  the  Circuit  Court 
of  Appeals,  the  litigant,  having  paid  his  $1.25  per 
page  and  other  charges  in  the  court  below,  must 
produce  the  “deposit  required  by  Rule  23.’ ’ 
When  the  printing  of  the  record  was  done  under 
the  supervision  of  the  clerk  of  the  Circuit  Court 
of  Appeals  that  clerk  was  allowed  25  cents  per 
page  for  supervision,  etc.  Under  the  act  of 
February  13,  1911,  as  above  stated,  the  clerk  of 
the  court  below  now  supervises  the  printing. 
The  copies  of  the  printed  record  are  sent  to  the 
clerk  of  the  higher  court.  The  record  goes  up 
prepared  and  indexed,  the  clerk  below  having 
been  very  amply  recompensed  for  performing  that 
function,  which  is  the  chief  excuse  for  the  charge 
of  25  cents  per  page  made  by  him.  Paragraph  4 
of  Rule  23,  Circuit  Court  of  Appeals,  reads  as 
follows : 

“In  all  cases,  including  cases  in  which  the  re- 
cord may  have  been  printed  under  the  Act  of 
Congress  approved  February  13,  1911,  or  other- 
wise, the  Clerk  of  this  Court  shall  index  the 
printed  record,  and  distribute  the  printed  copies  to 
the  Judges  and  the  reporter,  and  one  or  more 
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printed  copies  to  the  counsel  for  the  respective 
parties.” 

Paragraph  9 reads: 

“In  all  cases , including  cases  in  which  the  record 
may  have  been  printed  under  the  Act  of  Congress 
approved  February  13,  1911,  or  otherwise,  the  fee 
of  the  Clerk  of  this  Court  for  performing  the 
services  herein  required  shall  be  25  cents  for 
each  printed  page  of  the  record  and  index,  as  re- 
quired by  law.” 


The  only  remaining  duties  for  the  clerk  of  the 
Circuit  Court  of  Appeals,  in  relation  to  the  record 
in  cases  appealed  from  the  district  court,  is  there- 
fore to  “index”  it,  which  has  already  been  done, 
and  to  distribute  the  copies;  the  latter  duty 
would  require  his  attention  for  a few  moments 
only.  Yet  he  collects  25  cents  a page  for  these 
duties,  and  includes,  in  figuring  the  25  cents,  the 
index  itself  with  the  rest  of  the  record.  That  a 
public  official  should  be  allowed  or  required  to 
charge  for  indexing,  for  which  another  officer  has 
been  paid,  and  with  the  compiling  of  which  he 
has  had  nothing  to  do,  is  indefensible  and  the 
statement  of  the  fact  is  a sufficient  condemnation 
of  such  a practice.  These  records  on  appeal  in- 
clude not  only  the  formal  record  but  in  most  cases 
practically  all  the  testimony  adduced  at  the  trial; 
they  range  from  a pamphlet  of  a few  pages  to  a 
volume  of  several  thousand  pages,  and  this  un- 
just exaction  often  totals  a large  sum. 

The  fees  collected  under  Rule  23  of  the  Circuit 
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Court  of  Appeals  are  apparently  based  on  a rule 
of  the  Supreme  Court  (169  U.  S.  740)  prescribed 
February  28,  1898.  The  eleventh  item  of  the 
table  therein  reads  as  follows: 


“Preparing  the  record  for  the  printer,  in- 
dexing the  same,  supervising  the  printing  and 
distributing  the  copies,  for  each  printed  page  of 
the  index  and  record,  25  cents.” 


The  fact  that,  under  the  act  of  February  13, 
1911,  this,  except  for  the  “distributing,”  is  all 
done  and  paid  for,  before  the  clerk  of  the  Circuit 
Court  of  Appeals  sees  it,  as  well  as  the  fact  that 
under  the  rules  of  the  district  court  the  compen- 
sation, as  well  as  the  duty,  has  been  taken  over 
by  the  clerk  of  the  court,  has  apparently  been 
overlooked.  The  litigant  and,  by  the  consequent 
practical  denial  of  justice,  the  country,  have  to 
suffer. 

The  clerk  of  the  district  court  under  the  general 
law  receives  $3500  per  year  out  of  the  fees  col- 
lected by  him,  and,  in  addition,  receives  as  a per- 
quisite certain  other  fees,  including  the  25  cents 
per  page  for  supervising  the  printing  of  records  on 
appeal.  Under  the  double  fee  system,  prescribed 
only  for  Oregon , Nevada , California  and  Montana , 
the  clerk  is  allowed  to  retain  from  fees  accounted 
for  to  the  Government,  $7000.00  in  addition  to 
the  perquisites  mentioned.  We  have  been  unable 
to  ascertain  the  amount  of  these  perquisites  in 
the  Oregon  district. 
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It  is  not  apparent  that  the  qualifications  re- 
quired to  make  a competent  clerk  are  such  as  to 
warrant  a compensation  greater  than  that  of  the 
clerk  of  the  United  States  Supreme  Court  or  of 
a United  States  District  Judge;  nor  is  it  apparent 
that  the  double  fee  states  secure  materially 
better  services  by  reason  of  this  enforced  excessive 
compensation.  The  clerks  are  permitted  to  hold 
other  federal  positions,  such  as  United  States 
commissioner,  for  which  they  receive  additional 
compensation. 

It  is  unnecessary  to  point  out  the  injustice  and 
hardship  of  these  charges.  Under  the  rules  prac- 
tically the  entire  record  of  the  proceedings  had 
in  the  lower  court  must  be  printed.  At  an  ex- 
pense of  $1.50  per  page  for  printing  and  indexing, 
with  other  fees  and  charges,  the  appeal  of  a case, 
the  trial  of  which  has  lasted  not  more  than  one 
or  two  days,  involves  much  expense  and  frequently 
precludes  an  appeal.  Paupers'  oaths  are  possible 
but  not  popular  with  self-respecting  citizens.  An 
extract  from  a letter  from  the  clerk  of  the  Circuit 
Court  of  Appeals,  under  date  of  October  31,  1910, 
illustrates  the  situation: 

“I  beg  leave  to  acknowledge  receipt  of  your 
favor  of  the  28th  instant,  enclosing  draft  in  the 
sum  of  $2,825  in  payment  of  deposit  required  by 
Rule  17.  $25,  and  deposit  required  by  Rule  23, 

$2,800,  in  cause  entitled  Speckhart  vs.  Schmidt, 
et  al.,  No.  1908  here.  You  have  been  given 
credit  accordingly.” 

This  was  a suit  involving  a share  in  an  estate. 
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The  appellant  happened  to  be  able  to  raise  the 
funds  required  under  Rule  23. 

In  very  many  cases  such  charges,  in  addition 
to  the  other  expenses  of  litigation,  shut  off  the 
possibility  of  appeal  about  as  effectually  as  if  no 
appellate  courts  existed. 

Oregon  & California  R.  R.  Co.  vs.  Marie  de 
Grubbissich  was  a suit  involving  640  acres  of 
land.  The  cost  of  presenting  the  record  to  the 
Circuit  Court  of  Appeals  was  as  follows: 


Printing  record,  1688  pages  at  $1.00.  . .$1688.00 

Extra  linotyping,  tabulated  work 62.00 

Six  title  pages 6.00 

Three  covers 6.00 

Express 7.60 

Reading  proof,  etc.,  1688  pages  at  25c.  . 422.00 


$2191.60 

Docket  fee,  Circuit  Court  of  Appeals.  . 25.00 

Deposit  under  Rule  23,  Circuit  Court 
of  Appeals 422 . 00 


$2638.60 

This  represents  moneys  paid  the  officials  only 
and  makes  no  account  of  attorney’s  fees,  cost  of 
printing  briefs,  and  the  like.  In  this  case  it  was 
the  railroad  that  appealed. 

MARSHAL’S  FEES. 

The  expense  of  litigation  is  further  increased  by 
the  fact  that  in  this  state  and  in  a few  others  the 
fees  of  the  United  States  Marshal  are  double 
those  generally  prescribed.  When  the  marshal’s 
office  serves  a warrant,  summons,  or  the  like  the 
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fee  for  the  service  is  $4.00  in  addition  to  12  cents 
mileage.  This  is  charged  though  the  service 
may  necessitate  only  a trip  across  the  street. 
The  marshal  is  given  the  option  of  collecting  the 
mileage  or  his  actual  traveling  expenses,  and  when 
he  goes  in  an  automobile  he  is  likely  to  collect 
the  latter.  The  citizen  has  no  such  option.  The 
mileage  paid  by  him  may  be  much  more  than  the 
expense  incurred  in  making  the  service,  but  the 
privilege  is  entirely  one-sided.  So  far  as  we  have 
been  able  to  learn,  no  contention  has  been  made 
that  the  fees  generally  prescribed  for  the  marshal 
are  inadequate  for  the  services  rendered.  Any 
justification  for  doubling  them  in  Oregon  and  a few 
other  western  states , that  may  perhaps  have  existed 
in  past  years,  on  account  of  the  particularly 
arduous  nature  of  the  marshal's  duties  in  those 
states,  has  now  disappeared.  No  fair-minded 
person  will  contend  that  the  marshal's  office, 
which  is  maintained  very  largely  in  the  interest 
of  the  government,  should  be  sustained  by  fees 
paid  by  private  litigants.  The  marshal  has  now 
been  placed  on  a salary  basis.  The  exorbitant 
and  in  many  cases  unreasonable  fees  demanded 
are  a relic  of  former  times  and  should  no  longer 
be  endured.  Charges  should  be  so  reformed  as 
to  be  in  some  proportion  to  the  services  rendered. 
The  situation  is  in  the  hands  of  Congress  and  the 
Department  of  Justice. 

The  following  marshal's  fee  bills  are  to  the  point 
on  the  present  situation: 
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UNITED  STATES  OF  AMERICA  ] 

[ss. 

District  of  Oregon.  J 

Messrs.  Care}'  & Kerr — Harrison  Allen. 
Attorneys  at  Law,  Portland. 

To  THE  UNITED  STATES,  Dr. 

For  services  of  the  United  States  Marshal  in 
the  case  of 

The  Pacific  Tel.  & Tel.  Co.  vs  Reed,  et  al. 


Mar’s,  civ.  Service  Nature  of  Fees  Mar’s  Fees 

Docket  Date  and  Expenses  and  Ex- 

No.  1912  Charged.  penses. 


260  May  2.  To  service  of  sub  ad 
Resp.  & Complaint  on  Minnie 
T.  Reed.  . $ 4.00 


May  2.  Mileage  23  miles  at  12c  $2 . 76 

May  2.  Order  restraining  on  same  4 . 00 

Mileage  23  miles  at  12c..  2.76 

May  2.  To  service  of  sub  ad  Resp. 

& complaint  on  Frank  H. 

Reed 4.00 

May  2.  Order  restraining  on  same  4 . 00 


Total $ 21.52 

May  2.  Received  cash  Credit . . it) . 00 


Balance  due.  Total $ 11.52 

Received  payinent 

Leslie  M.  Scott,  U.  S.  Marshal,  May  3,  1912, 
by  deputy. 

The  same  service  by  the  sheriff  would  have  cost 
$ 3.52 . 

U.  S.  District  Court,  District  of  Oregon. 
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In  the  matter  of 
The  Pacific  Tel.  & Tel.  Co. 
vs. 

Bessie  M.  Smyth,  et  al 
1912 


No.  311. 

Marshal's  Fee  Bill 
Messrs.  Carey  & Kerr 
Atty’s  for  Plaintiff. 


Dec.  3.  To  service  Sub  ad  Resp  & Com- 
plaint, also  Restraining  Order,  on 
Bessie  M.  Smyth — 2 writs  & 2 

miles  on  each  writ $ 8.48 

Dec.  3.  To  service  Sub.  ad  Resp  & Com- 
plaint on  Sidney  Smyth,  her  hus- 
band, 2 writs 8.00 

Dec.  3.  To  service  Sub  ad  Resp  & Com- 
plaint, also  Restraining  Order  on 
Sidney  Smyth,  trustee,  2 writs . . 8.00 


Total $ 24.48 

Received  payment 

Leslie  M.  Scott,  U.  S.  Marshal, 
by  Leonard  Becker,  Deputy. 

Dec.  28th,  1912. 

The  latter  charge  is  that  made  against  the 
Pacific  Telephone  and  Telegraph  Company  for 
carrying  six  papers  less  than  two  miles  within  the 
City  of  Portland,  delivering  them  to  a husband 
and  wife,  and  making  a return  that  it  had  been 
done. 

The  “Medford  rate  case”  is  another  illustration 
of  the  way  the  present  system  works  out.  After 
the  passage  of  the  act  last  November  all  the 
railroads  brought  suits  to  enjoin  its  enforcement. 
As  defendants  the  members  of  the  state  railroad 
commission,  the  attorney  general,  and  the  district 
attorneys  of  the  counties  through  which  the  lines 
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operate  were  joined.  In  the  six  suits  brought  by 
the  Hill  lines  and  consolidated  with  those  brought 
by  the  other  lines  $550.66  was  paid  the  marshal 
for  service  on  eleven  public  officials.  According 
to  the  marshal's  figures,  it  was  necessary  to  travel 
1494  miles  to  reach  these  defendants  and  get  back 
to  Portland.  The  railroad  fare,  therefore,  amount- 
ed to  about  $45.00.  $120.00  were  paid  by  these 

plaintiffs  for  docket  fees  and  $201.90  for  clerk's 
fees;  this  being  in  addition  to  the  sums  paid  by 
the  other  railroads  of  the  state,  and  all  for  the 
purpose  of  getting  the  one  cause  of  suit  before 
the  court.  The  defendants,  of  course,  had  to 
pay  their  own  docket  and  clerk's  fees. 


SERVICE  BY  MAIL. 

Passing  for  the  moment  the  question  of  the 
reasonableness  of  the  above  charges  for  the 
services  rendered,  there  is  no  apparent  reason 
why  service  had  by  mail  on  these  defendants 
would  not  have  been  equally  effective  in  every 
way.  The  deputy  marshal  acts  as  a messenger 
and  makes  a return  of  the  facts  of  the  service. 
As  a messenger  he  merely  delivers  the  papers 
entrusted  to  him  to  the  person  served.  In  our 
opinion  the  postoffice  can  do  the  same  thing  as 
well  and  at  an  infinitely  less  cost.  The  judicial 
code  of  the  United  States  provides,  Section  279, 
that  jurors  who  reside  elsewhere  than  at  the  place 
of  holding  court  shall  be  served  by  the  marshal's 
sending  a copy  of  the  writ  by  registered  mail,  and 
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that  the  receipt  of  the  person  to  whom  the  writ 
is  directed  for  such  registered  copy  be  regarded 
as  personal  service  upon  such  person. 

Even  under  the  present  system  of  personal 
service  by  a deputy  from  the  marshal’s  office 
such  charges  as  those  above  illustrate  the  un- 
reasonableness of  the  scale  of  fees.  These  eleven 
officials  were  all  prominent  state  officers  having 
regular  offices  and  office  hours.  There  was  no 
difficulty  about  finding  them.  Yet  it  cost  the 
Hill  lines  $550.66  to  get  service  on  these  eleven 
gentlemen,  and  the  other  railroads  contesting 
the  same  case  had  to  pay  proportionately.  In 
view  of  the  railroads’  winning  the  case,  the  judg- 
ment for  these  costs  is  against  the  state  officials, 
and  will  no  doubt  have  to  be  paid  from  state 
funds.  In  cases  before  the  Interstate  Commerce 
Commission  service  is  had  by  registered  mail. 
Interstate  Commerce  cases  are  certainly  as  im- 
portant as  the  average  of  civil  cases  before  the  fed- 
eral courts.  They  involve  large  amounts  and  are 
generally  closely  contested.  Yet  we  have  learned 
of  no  case  in  which  the  returns  of  the  postal 
officials  as  to  the  service  have  been  disputed  or 
in  which  any  difficulties  or  hardships  have  arisen 
from  this  method. 

APPOINTMENT— CLERKS  AND  OFFICIALS. 

There  are  a number  of  things  in  connection 
with  the  federal  court  system,  such  as  the  method 
by  which  clerks  and  other  officials  are  appointed, 
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the  appointment  and  compensation  of  receivers 
and  their  attorneys  generally,  and  the  like,  which 
in  our  opinion  merit  very  serious  consideration 
but  lie  outside  the  scope  of  this  report. 

BENEFICIARIES;  OF  FEES  IMMATERIAL. 

The  question  of  who  receives  the  benefit  of 
exorbitant  charges,  the  official  or  the  government, 
is  immaterial.  This  country  cannot  and  ought  not 
to  expect  the  courts  to  be  self-supporting.  A large 
portion  of  judicial  work  is  done  in  the  interest 
of  the  general  good  and  not  that  of  any  particular 
litigant.  Fees  for  governmental  services  may 
well  be  required,  but  they  should  not  be  oppressive. 
One  of  the  chief  functions  of  government  breaks 
down  when  it  becomes  impracticable  for  a man  of 
moderate  circumstances  to  protect  his  rights  in 
the  courts. 


REMEDIES  SUGGESTED. 

The  remedy  for  conditions  as  they  exist  in 
Oregon  is  simple.  The  courts  should  be  jealous 
of  unnecessary  hardship  imposed  upon  the  people 
in  their  name.  Cost  of  printing  is  a great  abuse. 
This  is  done  largely  under  rule  of  court.  The 
court  should  cut  off  duplication  of  charges  at 
once  and  require  the  work  to  be  done  and  paid 
for  at  cost.  Profit  making  for  the  printing  is  a 
thing  that  never  ought  to  have  been  allowed  and 
should  not  continue.  Those  charges  that  can  be 
regulated  by  order  of  court  can  be  modified  with 
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little  trouble.  A presentation  of  the  situation 
to  the  judges  ought  to  be  sufficient.  Those 
dependent  on  act  of  Congress  may  take  longer 
to  rectify.  We  believe,  however,  that  the  absurd- 
ity and  injustice  of  the  present  scale  of  charges 
will  appeal  to  the  members  of  Congress  no  less 
than  to  the  judges. 

Congress  should  at  once  eliminate  the  double 
fee  system  in  those  states  now  burdened  with  it, 
should  put  the  clerks  on  a flat  salary  proportioned 
to  the  duties  they  have  to  perform,  and  should 
revise  the  scale  of  fees  charged  for  their  services 
as  well  as  those  in  the  marshal's  office.  All 
unnecessary  and  exorbitant  costs  should  be,  and 
can  quite  easily  be,  abolished. 


EFFECT  OF  PRESENT  SYSTEM. 

Nothing  makes  for  disrespect  and  contempt  for 
law  and  the  processes  of  the  courts  more  than  the 
present  extortionate  fees  exacted.  Nothing  would 
tend  to  reestablish  confidence  in  legal  institutions 
more  than  a real  effort  to  make  the  accessibility 
of  justice  independent  of  the  wealth  of  the  litigant. 

Instead  of  trying  to  discourage  litigation  by 
making  it  expensive,  which  ex-President  Taft  says 
has  been  the  motive  in  fixing  the  scale  of  costs, 
and  thus  making  success  in  the  federal  tribunals 
dependent  largely  on  the  financial  strength  of 
the  litigant,  the  efforts  of  the  courts  should  be 
in  the  opposite  direction.  The  wealthy  litigant 
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has,  irrespective  of  court  costs,  an  enormous 
advantage  over  his  poorer  opponent  in  being  able 
to  employ  able  counsel,  secure  witnesses,  and  to 
await  without  inconvenience  the  outcome  of  the 
case.  There  can  be  no  valid  excuse  for  making 
that  advantage  greater  than  it  must  be.  Congress 
and  the  courts  ought  to  put  forth  every  effort  to 
make  justice  cheap  and  accessible.  The  eagerness 
with  which  many  wealthy  corporations  and  some 
citizens  grasp  an  opportunity  to  transfer  a case 
from  a state  to  a federal  court  is  not  always  due 
to  an  idea  that  justice  there  is  any  purer  than  in 
the  state  courts,  but  is  as  likely  to  be  due  to  cer- 
tain advantages  there  accruing,  not  the  least  of 
which  is  the  probability  of  the  charges  being  so 
high  that  the  other  party  cannot  afford  to  proceed 
far  with  the  case. 


PRINTING  MAY  BE  REDUCED  NOW. 

Under  the  act  of  February  13,  1911,  it  is  no 
longer  necessary  that  the  record  of  the  entire 
proceedings  in  the  lower  court  be  printed.  The 
courts  are  given  authority  to  prescribe  such  parts 
or  transcripts  of  the  proof  as  shall  be  required. 
Congress  has  in  other  words  given  the  courts 
authority  to  eliminate  the  arbitrary  requirements 
that  the  entire  testimony  be  printed  when  the 
errors  which  are  assigned,  and  which  the  appel- 
late court  will  consider,  are  covered  in  perhaps 
a small  part  of  it.  The  courts  under  this  statute 
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have  the  power  to  reduce  very  materially  the 
expense  of  appeals. 


THE  UNITED  STATES  AS  A LITIGANT. 

The  United  States  itself  is  frequently  a litigant. 
Especially  in  the  public  land  and  forest  reserve 
states  is  the  government  prominent  in  court 
matters.  Criminal  cases,  of  course,  are  in  con- 
siderable number  in  all  jurisdictions.  The  gov- 
ernment as  a litigant  has  certain  advantages 
which  we  do  not  believe  it  should  have  and  which 
we  think  are  unjust  and  oppressive.  Section  974, 
Revised  Statutes,  reads: 

“When  judgment  is  rendered  against  the 
defense  in  a prosecution  for  any  fine  or  forfeiture 
incurred  under  a statute  of  the  United  States, 
he  shall  be  subject  to  the  payment  of  costs;  and 
on  every  conviction  for  any  offense  not  capital, 
the  court  may  in  its  discretion  award  that  the 
defendant  shall  pay  the  costs  of  the  prosecution.” 


This  is  all,  no  doubt,  sound  and  just.  When  the 
defendant  is  acquitted,  however,  or  when  his 
property,  which  has  been  seized  by  the  govern- 
ment, is  recovered  by  him  by  suit  in  the  govern- 
ment courts,  or  when  he  successfully  defends  his 
rights  attacked  by  the  government  in  a civil 
suit,  it  seems  to  us  that  he  should  be  entitled  to 
his  costs.  In  other  words,  the  government  should 
not  take  advantage  of  its  position,  but  should  be 
itself  bound  by  the  rules  it  prescribes  for  the 
citizen.  The  position  the  government  actually 
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takes  in  the  matter  is  pretty  well  illustrated  by 
Section  979,  Revised  Statutes: 

“When  judgment  is  rendered  in  favor  of  the 
claimant  of  any  vessel  or  other  property  seized 
on  behalf  of  the  United  States  and  libeled  or 
informed  against  as  forfeited  under  any  law 
thereof,  he  shall  be  entitled  to  possession  of  the 
same  when  his  own  costs  are  paid.” 

In  other  words  the  government  may  tie  up  a 
man’s  property,  put  him  to  the  expense  of  vindi- 
cating his  rights  in  court,  and  cause  him  endless 
annoyance  and  perhaps  bankruptcy,  but  allows 
him  “possession  of  the  same  when  his  own  costs 
are  paid.”  The  government  generously  refuses 
to  hold  the  defendant’s  property,  which  ought  not 
to  have  been  seized,  for  its  own  expense  in  seizing 
it,  though  it  will  not  repay  the  defendant  any  part 
of  the  expense  to  which  he  has  been  put  in  pro- 
tecting his  rights  in  it.  In  no  case  can  costs  be 
recovered  against  the  United  States. 

In  the  opinion  of  your  committee  the  fees  and 
compensation  paid  and  exacted  in  the  federal 
courts  should  be  overhauled  at  once  and  put  on 
such  a basis  that  the  amount  will  bear  some  rela- 
tion to  the  service  performed.  They  bear  very 
little  now. 

On  August  7,  1913,  Senator  Chamberlain  in- 
troduced Senate  Bill  No.  2902  which  reads  as 
follows : 

“Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  all  fees  collectible 
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by  any  clerk  or  other  officer  of'  any  district  court 
of  the  United  States  are  hereby  reduced  to  fifty 
per  centum  of  the  amount  thereof  now  declared 
by  statute,  and  no  charge  or  commission  shall  be 
collected  upon  any  money  tendered  into  court  in 
any  suit  or  action. 

“Sec  2.  That  the  annual  salary  of  each  of  the 
clerks  of  the  district  courts  of  the  United  States 
. shall  be  $3,000  and  no  more;  of  each  of  the  clerks 
of  the  circuit  court  of  appeals,  $3,000  and  no  more. 

The  salary  of  each  deputy  clerk  shall  be  one-half 
of  the  clerk  of  whom  he  is  the  deputy. 

“Sec.  3.  That  the  per  diem  fee  of  each  juryman 
and  witness  in  any  court  of  the  United  States  shall 
be  $2  and  the  mileage  of  each  witness  and  juryman 
in  said  courts  shall  be  5 cents  per  mile  each  way 
to  and  from  said  courts  from  the  home  of  said  wit- 
ness or  juryman. 

“Sec.  4.  That  section  eight  hundred  and  forty 
of  the  Revised  Statutes  of  the  United  States  pro- 
viding for  the  charging  and  receiving  double  fees 
in  the  district  courts  in  the  States  of  California, 
Oregon  and  Nevada  is  hereby  repealed;  and  like- 
wise all  statutes  and  parts  of  statutes  in  conflict 
herewith  are  hereby  repealed.” 

It  was  referred  after  the  second  reading  to  the 
Judiciary  Committee  of  the  Senate.  On  the 
same  day  he  also  introduced  a resolution  (S.  Res. 
155)  which  was  referred  to  the  Committee  to 
Audit  and  Control  the  Contingent  Expenses  of 
the  Senate.  The  following  is  a copy  thereof: 

“FEES  OF  CLERKS  OF  DISTRICT  AND 
CIRCUIT  COURTS. 

Mr.  CHAMBERLAIN  submitted  the  follow- 
ing resolution  (S.  Res.  155)  which  was  read  and 
referred  to  the  Committee  to  Audit  and  Control 
the  Contingent  Expenses  of  the  Senate: 
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Whereas  the  fees  and  compensation  paid  to  the 
clerks  of  the  several  district  courts  of  the 
United  States  and  to  the  clerks  of  the  circuit 
courts  of  appeals  vary  in  different  States  of 
the  Union  and  in  different  districts  of  the 
several  States,  in  many  instances  the  amount 
of  compensation  paid  to  such  clerks  being 
largely  in  excess  of  a reasonable  compensation 
for  services  rendered;  and 

Whereas  the  fees  and  compensation  of  these 
officials  were  fixed  by  statute  in  many  of  the 
States  under  conditions  which  differed  mater- 
ially from  conditions  which  exist  today;  and 

Whereas  in  some  of  the  ■ States  under  statutes 
passed  more  than  30  years  ago  the  fees  of  clerks 
of  the  then  circuit  and  district  courts  were 
made  double  the  fees  of  clerks  in  other  States, 
and  conditions  which  warranted  those  statutes 
have  completely  changed,  so  that  the  com- 
pensation now  received  under  them  is  largely 
in  excess  of  a reasonable  compensation;  and 

Whereas  the  act  of  March  3,  1911,  entitled  ‘An 
act  to  codify,  revise,  and  amend  the  laws 
relating  to  the  judiciary’  did  not  harmonize 
or  attempt  to  rearrange  the  fees  and  compensa- 
tion of  the  clerks  of  the  district  courts  and 
circuit  courts  of  appeals  provided  for  in  said  act, 
and  there  is  now  confusion  as  to  the  proper 
construction  in  many  instances  as  to  the 
amount  of  fees  and  compensation  that  ought 
to  be  collected  by  the  clerks  of  said  courts;  and 

Whereas  the  amount  of  fees  and  compensation  al- 
lowed to  the  clerks  of  said  courts  is  now  so  ex- 
orbitant that  they  are  practically  prohibitive 
and  prevent  a man  of  moderate  means  from 
litigating  his  cases  in  courts  to  final  determina- 
tion thereof;  Therefore  be  it 

Resolved,  That  a committee  of  five  Senators 
be  appointed  by  the  Vice-President  to  examine 
into  the  question  as  to  the  fees  and  compensa- 
tion allowed  to  the  clerks  of  the  several  district 


courts  and  circuit  courts  of  appeals,  and  to  report 
the  same  to  the  Senate  with  their  findings  thereon 
and  with  power  vested  in  the  committee,  if  deemed 
best  by  them,  to  report  a bill  that  will  correct  any 
injustices  and  irregularities  that  may  exist  in  the 
premises  to  conform  to  the  views  of  the  committee, 
having  for  its  purpose  an  adjustment  of  the  ques- 
tion of  the  compensation  paid  to  such  clerks 
upon  a just  and  reasonable  basis;  And  be  it  further 

Resolved , That  the  said  committee  be,  and  they 
are  hereby  authorized  to  sit  during  the  recess  or 
sessions  of  the  Senate  at  such  times  and  places  as 
they  may  deem  advisable,  to  send  for  persons  and 
papers,  to  administer  oaths,  and  to  employ  such 
stenographic,  clerical,  and  other  assistance  as 
may  be  necessary,  the  expenses  thereof  to  be  paid 
from  the  contingent  fund  of  the  Senate;  and  the 
committee  is  authorized  to  order  such  printing 
as  may  be  necessary  for  its  use. 

On  August  19th  said  resolution  was  taken  from 
the  calendar  and  referred  to  the  Judiciary  Com- 
mittee. 

Your  committee  has  corresponded  with  rep- 
resentatives of  bar  associations  of  other  states  in 
regard  to  the  subject  matter  of  this  report  and 
finds  them  generally  in  accord  with  our  views  and 
willing  to  co-operate  in  securing  a reform  of  the 
existing  system  of  costs  in  the  federal  courts. 

We  recommend  that  the  officers  of  this  associa- 
tion take  up  with  the  courts  the  matter  of  those 
charges  under  their  control  and  use  every  effort 
to  see  that  reforms  are  speedily  effected,  and  that 
officers  of  this  association  unite  with  other  bar 
associations  throughout  the  United  States  in 
furthering  the  legislation  proposed  by  Senator 
Chamberlain  and  in  placing  the  costs  in  federal 
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courts,  both  of  original  and  appellate  jurisdic- 
tion, upon  a reasonable  basis. 

Portland,  Oregon, 

November  18,  1913. 


JOSEPH  N.  TEAL, 

B.  S.  HUNTINGTON, 
THOMAS  G.  GREENE, 
CHAS.  D.  MAHAFFIE, 
Committee. 
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